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Your client has just been served with a 
nonparty subpoena seeking broad catego-
ries of electronic documents and emails 
over many years. The mere search, review, 
and production of such ESI will be costly 
and time-consuming. The first question 
many clients ask is, who’s paying for this?

As electronic discovery costs continue 
to rise, the question also becomes one of 
equity. As courts recognize, “nonparties 
should not have to subsidize the costs of 
litigation in which they are not a party”1 
and instead, the party seeking discovery 
should bear most of the costs.2 While these 
principles certainly demonstrate a trend 
favoring cost sharing (or payment by the 
requestor) in the subpoena context, case 
law in this area is an evolving process. 
Definitive answers as to whether cost shar-
ing is required and what costs should be 
shared depend on particular circumstances. 
Is such a fact-intensive analysis even neces-
sary? In some circumstances, the answer 
appears to be no.

Cost Sharing Under The 
Federal Rules Of Civil Procedure

Federal Rule 45 requires that “[a] party 
. . . serving a subpoena . . . take reason-
able steps to avoid imposing undue bur-
den or expense on a person subject to the 
subpoena.” Nothing in Rule 45, however, 
requires the allocation of costs to the 

requestor or identifies 
which costs could or 
should be borne by 
the requestor. The 
federal rules also 
fail to recognize that 
the search, collec-
tion, and production 
of even “accessible” 
ESI is time-consum-
ing and costly.3 In 
cases where a nonparty objects to a sub-
poena as unduly burdensome or expensive, 
federal courts apply a balancing test to 

determine whether cost allocation (and the 
types of costs that should be allocated) is 
appropriate4 by examining “(1) whether the 
nonparty has an interest in the outcome of 
the case; (2) whether the nonparty can more 
readily bear the costs; and (3) whether the 
litigation is of public importance.”5 Courts 
generally conclude that cost-shifting or 
allocation to the requestor is appropriate for 
the “quintessential, innocent, disinterested 
bystander.”6 In other words, nonparties 
that have no interest or connection with 
the underlying litigation will likely recover 
subpoena-related costs.

For corporate clients involved with the 
underlying facts or transaction, satisfying 
this threshold, however, could prove dif-
ficult. Courts frequently require such non-
parties to pay for most, if not all, of related 
subpoena costs7 based on the notion that 
nonparties involved in the underlying trans-
actions should have “reasonably anticipated 
being drawn into subsequent litigation.”8 
As one federal court recently concluded, 
only a “minimal shifting of costs” was 
warranted because the court determined 
that the nonparties had “an interest in the 
outcome of the case . . . the litigation [was] 

a matter of public importance . . . [and] 
each party [could] equally bear the cost of 
production.”9 That court found that shifting 
a mere 15 percent of the estimated cost of 
production would render the expense non-
significant. 

As for which costs are recoverable, while 
there appears to be a lack of unanimity, 
most federal courts seem to agree that, at a 
minimum, disinterested nonparties should 
not bear production costs.10 In awarding 
production costs, and also costs related to 
the search and collection, a recent deci-
sion found that neither nonparty had “any 
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interest in the litigation; neither [was] in a 
better position than [plaintiff] to bear the 
costs; and the litigation involve[d] a purely 
private dispute.” 11 Citing to Zubulake,12 the 
court was careful to note that the nonpar-
ties should, however, “bear their own costs 
of reviewing the documents for privilege” 
since it is “[g]enerally . . . not appropriate 
to shift such costs because ‘the producing 
party has the exclusive ability to control the 
cost of reviewing the documents.’”

Mandatory Allocation To The Requestor 
– The State Court Model

While the federal rules do not explicitly 
mandate cost-shifting, certain state rules 
do require shifting of certain types of 
subpoena-response costs. One of the best 
examples for the application of mandatory 
cost-shifting is New York’s CPLR 3111 
and 3122(d), which provide clear guidance 
that, at a minimum, reasonable production 
expenses will be recoverable: “[t]he rea-
sonable production expenses of a nonparty 
witness shall be defrayed by the party seek-
ing discovery.”13 Courts in New York have 
interpreted these cost-sharing provisions 
broadly. In Finkelman v. Klaus, while the 
court confirmed that “reasonable produc-
tion expenses” of a nonparty are recover-
able, the court also opined that while the 
Practice Commentaries to CPLR 3122 
contain no reference to attorneys’ fees, “[t]
he court would be empowered to direct 
such a payment, particularly where any 
substantial right of the nonparty witness is 
involved and representation by an attorney 
is needed.”14 The court in Finkelman rea-
soned that “nonparties should not have to 
subsidize the costs of litigation in which 
they are not a party and parties should be 
deterred from engaging in fishing expedi-
tions for marginally relevant documents.” A 
requestor-pays approach will deter unnec-
essary discovery.

New York’s cost-shifting philosophy 

even extends to a nonparty that had some 
interest or connection with the underlying 
litigation. In In re Maura, a widow sought 
documents in connection with a dispute 
concerning the terms and enforceability 
of a prenuptial agreement by serving a 
nonparty law firm with a subpoena seeking 
documents, records, and information con-
tained on the hard drive of one of its attor-
neys – the drafter of the disputed agree-
ment. Despite the law firm’s connection and 
interest in the matter, the court held that “[t]
he CPLR provides that the party seeking 
discovery should incur the costs incurred 
in the production of discovery material.”15

Benefits Of Mandatory 
Cost Allocation

While courts expect parties to engage in 
good faith negotiations as to the allocation 
of costs in the subpoena context, mandat-
ing, at a minimum, the recovery of produc-
tion costs (like New York’s CPLR) makes 
practical sense on many levels. For one, 
mandating the shifting of certain costs to 
the requestor, regardless of the nonparty’s 
interest or relationship with the matter (and 
without consideration of the nonparty’s 
ability to pay) provides clarity as to the 
probable costs and consequences associ-
ated with issuing and responding to a sub-
poena. Such a rule should also deter parties 
from serving unnecessary or overly broad 
and burdensome requests.16 Mandating the 
shifting of certain costs to the requestor 
will reduce the number of cost-shifting-
related litigations, recognize that even the 
collection of “accessible” ESI from a non-
party will likely result in substantial costs, 
and is consistent with general principles of 
equity. Nonparties should not have to foot 
the bill for discovery in actions where they 
are not parties. Implementing such a rule 
in both the federal and state courts will 
provide consistency, efficiency, and clarity 
for the entire subpoena process.
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